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CLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD ~‘~‘I’~~’22 2004STATE OF ILLINOIS

WASTE MANAGEMENT OF ILLINOIS, INC., ) POIlUtlOfl ControlBoard
A Delawarecorporation, )

)
Petitioner, )

) DocketNumber: PCB 04-186
v. ) (Pollution ControlFacility

) Siting Appeal)
COUNTY BOARD OFKANKAKEE )

)
Respondent. )

MICHAEL WATSON’S MOTION TO INTERVENE, AND IN THE ALTERNATIVE,
MOTION FOR LEAVE TO AN AMICUS CURIAE BRIEF

Nowcomes MICHAEL WATSON(Watson), by and through his attorneys, QUERREY

& HARROW,LTD., pursuantto Illinois Pollution Control Board(hoard)Rule 101.402, 35 Ill.

Adm. Code Section 101.402, requeststhis Board’s leave to intervene in this matter. In the

alternative,without waiving and expressly reserving all rights (including rights on appeal)

concerning Watson’s motion to intervene,shouldsuchmotionbedenied,Watsonseeksleave to

file an amicus curiae brief pursuantto Section 1010.110(c),and in accordance with Section

101.628(c) of the GeneralRules of the Board. In supportof this motion, Watsonstatesas

follows:

1. Waste Managementof Illinois, Inc. (WMII) filed asite locationapplicationto expand

Kankakee County Landfill WMII on August 16, 2002 (Application I). After siting proceedings

were held, the County Board of the County of Kankakee, Illinois (Kankakee) approved

ApplicationI. However,on appealto theIllinois Pollution Control Board(Board),that approval

wasvacated,asWMII failed to provideproperpre-filing notice.
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2. WMII filed a secondsitelocationapplicationto expandKankakeeCountyLandfill on

September 26, 2003 (Application II), andonMarch 17, 2004,Kankakeedeniedthatapplication.

3. WMII now seeksreview of Kankakee’sdenial of Application II in this Pollution

Control Facility Siting Appeal.

4. Themovant,Watson,seeksleaveto intervenein thePollution ControlFacility Siting

Appealashe will be directly andadverselyaffectedif WMII is successfulon its appeal,if the

BoardreversesKankakee’sdecisionto denyApplicationII. Further,thereis a newrecOrdbeing

created during this appeal concerning allegations by WMII relatedto fundamentalfairnessand,

as an adjacent property owner, Watson should have an opportunityto gather,respondto and

presentevidencerelatedto the issuesbeing raisedby WMH, asapartyto this proceeding.

5. Watson actively participated in the siting proceedings on both Application I and

Application II. Further, Watson is a party to WMII’s appeal to the Appellate Court for the Third

District Board’s ruling on Application I.

6. Watson owns over five hundred (500) acres of land surroundingthe proposed

expansionand is a beneficialownerof land adjacentto the proposedexpansionsite on at lèást

two sides. If the Board overrules Kankakee’s denial, and orders Application II approved,

Watson’spropertyrights will be directly.andadverselyimpacted.

WatsonShouldBeAllowedto Intervenein theBoardProceq4i~~g

7. Board ProceduralRule 101.402providesthat the Board “may permit any personto

intervene in any adjudicatory proceeding . . .“ (Rule 101.402(a)). In determiningwhetherto

allow a motion to intervene,theBoard Rule direct that it look at two factors:timelinessof the

2
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motion and whetherinterventionwill unduly delay or materiallyprejudicethe proceedingor

otherwiseinterferewith anorderlyorefficientproceeding.(Rule 101.402(b)).

8. Further, Section 101.402(d)of the Board’sProceduralRulesprovidesthat “. . . the

Board may permit any person to intervene in any adjudicatory proceeding if: 1) The person has a

conditional statutory right to intervene in the proceeding; 2) The person may be materially

prejudiced absent intervention; or 3) The person is so situated that the person may be adversely

affected by a final Board order.”

9. Watsonwill bemateriallyprejudicedabsentinterventionandhis is so situated that he

may be adversely affected by a final Board order. If Kankakee’s decision denyingApplicationII

is reversedby the Board without Watsonbeing allowedto be a partyto the proceeding,such

action deprives Watsonof-hispropertyrights,asa landowner,without due processof law, to the

extent that the adjoining andnon-adjoining, but surrounding property of which he is a beneficial

owner will be devalued, physically impaired,or otherwiseimpacted.As such,Watsonhasan

ascertainableright andinterestin theoutcomeof this appeal of Kankakee’s denial of Application

10 Additionally, Watsonwill be prejudiced,ashe will be unable,unlessaparty to this

proceeding,to seekdiscoveryfrom WMII concerningexpartecommunicationsit mayhavehad

with Kankakeeprior to Kankakee’sdecisionin this matter(i.e., if WMII is alleging unfairness

and alleging ex parte communicationsby persons other than the applicant, discovery as to

whether WMII had exparte communicationsis likewise relevant). Likewise, Watson will be•

prejudiced if Kankakee does not raise arguments he would have raised in defense of the County

Board’s decision and since attorneys for Kankakee are representing it both in the appeal in

3
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ApplicationI andthis appealonApplicationII, Kankakeeis representingtwo opposingpositions

concerningthis proposedfacility: one to allow it and the other to deny it. Allowing Watson

intervenerstatus,allowshim to seekdiscoverythat is not soughtby Kankakeeandmake legal

argumentsnot raisedby Kankakee.

11. Further,the Illinois Supreme Court has consistently held that adjacent landowners in

zoning cases, which areanalogousto the presenttype of casefor purposesof this intervention

argument,are entitled to intervenebecausetheirparticularinterestsextendbeyondthe public’s.

interest. Elmhurst-ChicagoStoneCo. v. Village ofBartlett (1975),26 Iii. App. 3d 1021, 325

N.E.2d 412(interventiondenied,but Court distinguishedlandownersas being a “substantial”

distancefrom the property for which zoning was contested);Anundson v. City of Chicago

(1970),44 Ill. 2d 491, 495-96,256N.E.2d1; Bredbergv. City ofWheaton(1962),24 Ill. 2d 612,

623-24, 182 N.E.2d 742.

12. Watson recognizes that, in some cases, third-party objectors have been precluded.

from intervening-in an appeal from the denial of siting approval. Lowe Transfer, Inc. v. County

Board ofMcHenry,PCB 03-221 (July 10, 2003); WasteManagementofIllinois, Inc. v. County

BOardofKane County,PCB03-104,(March 20, 2003); RochelleWasteDisposalv. City council

of the City of Rochelle,PCB 03-218(July 10, 2003); LandAndLakesCompanyv. Village Of

Romoeville,-PCB No. 94-195 (September1, 1994); Waste Managementof Illinois, Inc. v. -

Pollution Control Board, 160 Ill.App.3d 434, 513 N.E.2d 592 (2d Dist. 1987). However, -

Watson’sinterestis distinguishable from the facts of all of thesecases,because,unlike thethjrd-

partiesin thesecaseswho had a generalizedinterestin the outcomeof the siting proceeding,

4
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Watson-is an adjacent property owner who has specific property rights which will be affected-by

this proceeding.

13. Unlike WasteManagementofIllinois, Inc. v. Pollution ControlBoard, 160 Ill.App.3d

434, 513 N.E.2d592 (2dDist. 1987)andRochelleWasteDisposalv. City councilofthe City of

Rochelle,PCB03-218 (July 10, 2003), the third-partiesseeking to intervene were citizen groups

with generalizedinterestsin theproceeding,Watsonis a landowneradjacenton at leasttwo sides

of the proposed expansion. Watson is representing himself and a very direct and immediate

impact to his property rights, asopposedto more indirect and varying rights assertedby the

groups involved in the WasteManagementof illinois, Inc. and RochelleWasteDisposal cases

cited above. -

14. Unlike Lowe Transfer, Inc. v. CountyBoard of McHenry, PCB 03-221 (July 10,

2003) and WasteManagementof Illinois, Inc. v. CountyBoardofKane County,PCB 03-104,

(March 20,2003),wherethe third-party objectors were-villages with a generalizedinterest.inthe -

-outcomeof the siting- approvaland were denied leave to intervene;Watsonis directly affected-

becausehe owns a largeexpanseof land surroundingthe proposedlandfill expansionand the... - - -. -

adjacentto theproposedexpansionon two sides. - - - - - -

15. Finally, Watson distinguishes LandAndLakesCompanyv. Village OfRomoeville,-

PCBNo. 94-195 (September 1, 1994), where the Forest Preserve District brought the motion to -

intervene. The Forest Preserve District was an adjacent landowner, but its argument in -support - - -

of its motion to intervene was that it had a “statutory obligation to protect and preserve the flora, - - - -

fauna, and scenicbeautieswithin the district.” Watson’s interestsare not based on such a - --

5
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generalstatutoryobligation; rather,his interestsaremoreimmediateanddirectandbased-on-his

ownershipright anduseofhis property. -

16. Simply put, Watsonis an adjacentpropertyownerwhosedueprocessand individual

property rights stand to be substantiallyand adverselyaffected if the WMII prevails on

ApplicationII beforetheBoard. - - - -

17. Despitethegeneralruleestablishedby theBoardthat it will notallow interventionof,

at least,non-adjacentlandowners,the Board hasstatedit will allow interventionfor a state’s

attorneyor theAttorneyGeneral’sOffice interveningto representthe public interest. See,e.g., -

Land and Lakes, slip op. at 3. Justas in zoning proceedingswhere the state’sattorneyor -

Attorney General’sOffice are allowedto intervene,so to are adjacentlandowners,albeit for

different reasons. See,e.g., City of Elgin v. CountyofCook, 169 Ill. 2d 53; 660 N.E.2d.875

(S.Ct. 1995), rehearingdenied(January29, 1996). Thus, the Board should make the same

exceptionfrom thegeneralruleof law it hasdevelopedregardinginterventionhereasit haswith ~-

respect-to state’sattorneysand theAttorney- General’sOffice, and allow adjacentlandowners, -- - -

whoserights and interestsare different from and moredirect thanthosebeing representedby.a-

governmententity,to intervene. - - - - - -

-18.The Illinois supremecourthasconsistentlyheldthat adjacentlandownersareentitled

to intervenebecausetheirparticularinterestsextendbeyond the public’s interest,even though

one factorconsideredin zoning caseswhendeterminingwhetherto allow a non-governmental

entity’s intervention,is whetherlocal governmentunit adequatelyrepresentsthe health,safety

and welfare interestsof the generalpublic and of distant landowners. Anundsonv. City of

Chicago(1970),44 Ill. 2d 491, 495-96,256 N.E.2d 1; Bredbergv. City of Wheaton(1962),24

6
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Ill. 2d 612, 623-24,182N.E.2d742. Similarly, Watson’shealthandsafetyinterest,by virtueof -

his ownershipinterestin adjoiningproperty,is moretangibleand immediatethanthe interest-of

the public at large.See,City ofChicagov. John HancockMutual Life InsuranceCo., 127 Ill.

App. 3d 140; 468N.E.2d428 (1st Dist. 1984).

19. Intervention is appropriate to protect a private interest notwithstanding the

participationof a public entity. For example,in NaturalResourcesDefenseCouncil v. Costle -

561 F.2d904 (D.C. Cir. 1977),the courtheldthat applicants,rubberand chemicalcompanies,~

should have been allowed to intervene in a suit brought by environmentaliststo force the --

Environmental Protection Agency to promulgate regulations. The court recognizedthe-

EnvironmentalProtectionAgency’sgood faithefforts in defendingthesuit, however,statedthat

the differing scopeof interestsby the rubberandchemicalcompaniesjustified intervention. -Id- - - -

561 F.2d904,912. - -

20. As such, Watson requeststhis Board’s leave to intervene in this matter and to

participatefully asaparty in supportof RespondentKankakee’sdecisionto denyApplicationII- - - - - -

because\VMII did notmeetits burdenofproofwith respectto Criteria 1, 3 and6. - -

- - 21. This motion is not broughtto undulydelayor materiallyprejudicethe proceedingor -- - - -

- otherwiseinterferewith an orderlyor efficientproceeding. - -- - - - - - - - - - - --

Alternatively, WatsonShouldBeAllowedto File an AmicusCuriae Brief

- 22. In thealternative,shouldtheBoard determineto denyWatson’sinterventionrequest, -

Watsonseeksleave to file an AmicusCuriae- Brief pursuantto Section 1010.110(c),and in -

accordancewith Section101.628(c)ofthe GeneralRulesoftheBoard. AnAmicusCuriae-Brief

can be filed by any interestedperson,providedpermissionis grantedby the Board. In Lowe

7
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Transfer, Inc. v. CountyBoard ofMcHenry County,PCB 03-221 (August7, 2003); the Board

deniedtheVillage of Cary’smotion to intervenein thesiting appeal,butallowedCaryto file an

AmicusCuriaeBrief

23. Although Watsonseeks,as an alternative remedy in this motion, to be allowedto file

an amicusbrief, he is not waiving any argumenton appealthat this remedy insufficiently -

protects-his rights. In People v. P.H., 145 Iii. 2d 209, 164 Ill. Dec. 137, 582 N.E.2d 700

(S.Ct.1991), the Illinois Supreme Court explainedthe role of amicuscuriae in an appeal: “An

amicuscuriae is not a partyto the actionbut is, instead,a ‘friend’ of thecourt. As such,thesole

function of an amicus is to adviseor to make suggestionsto the court.” The Court further

providedthat an amicustakesthecaseashe finds it, with the issuesframedby theparties,-he is

not apartyto theaction, and argumentsmadeby him, but not espousedby theparties,-haveno

bindingeffect on theparties. P.H, 145 Ill. 2d at234. - - - -

24. A new recordis being developedduring the courseof this appealon the issue- of -

-- fundamentalfairness,Watson’sparticipationasanamicusfails-to providehim with the standing - -- - - - -

to partakein the discoveryprocess. Further, relegatinghis role in the appealto a amicus,and - -

thus,excludinghis argumentsandevidencehemayhaveobtainedduring discovery,which may -

notbe raisedby Kankakeefrom anybindingeffect andconsideration,respectively,is insufficient- -- -

to protecthispropertyrightsat interestin theoutcomeof thisproceeding. -

25. Without waiving this argument,Watson,however, seeksstatusas anamicus,in - the

alternativethat the Boarddeniesthat portionof this Motion relatedto intervention. In support

thereof,Watsonstatesthat he is a non-partyparticipantasset forth in Section101.628(c)of the

BoardRules,becausehehastakenpart in the facility siting procedurein severalwaysincluding

8
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but not limited to, participating, through counsel,at the public hearing and filing - a public

commentfor ApplicationII which is asubjectoIthisappeal. -

26. In addition, Watson has an intereston theoutcomeoftheappealasanon-party,ashe

is a beneficialownerof well over five hundred(500) acresof land surrounding the proposed

expansionsite and adjacentto the proposedexpansionsiteon at leasttwo sides. Accordingly,

andif denied status as anintervener,the BoardshouldgrantWatsonpermissionto file anAmicus

CuriaeBrief

WHEREFORE, MICHAEL WATSON respectfully prays that the Illinois Pollution

ControlBoard grantshis Motion to Intervene,or in thealternative,grantspermissionto Watson

to file anAmicusCuriaeBrief in thismatter.

Dated: June22, 2004 RespectfullySubmitted,

MICHAEL WATSON

By:____

JenniferJ.SackettPohlenz
Querrey & Harrow, Ltd.
175 W. JacksonBlvd., Suite 1600
Chicago, Illinois 60604
Phone:(312)540-7000
Facsimile:(312) 540-0578 -
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